Benrubi: State Responsibility and Hazardous Products Exports: A Solution t

STATE RESPONSIBILITY AND HAZARDOUS PRODUCTS
EXPORTS: A SOLUTION TO AN
INTERNATIONAL PROBLEM
The manufacture and sale of products which pose inherent
dangers to the consumer is a problem of global proportion.' As the
world population continues to grow, demand from developing
countries for food, pesticides, drugs, chemicals, and consumer
products increases.2 Responding to this increased demand, industrialized countries have stepped up exportation of products to the
Third World.3 Frequently, certain products are declared "hazardous" by industrialized countries. These "hazardous products,"
however, are allowed to be sold abroad to countries which are ignorant of the dangers that these products pose.4
1. This Comment will concentrate on the exportation of products with inherent chemical or physiological dangers. (In particular, foods, pesticides, drugs, and consumer products
will be the primary focus.) As is true in most technologies, the sale of these products has
spread faster than the capability to assure their safe use. Export of Hazardous Products.
Hearings Before the Subcomm. on International Economic Policy and Trade of the House
Comm on Foreign Affairs, 96th Cong., 2d Sess. 23 (1980) (statement of Faith T. Campbell,
Research Associate, Natural Resources Defense Council) [hereinafter cited as 1980 Hearings].
A pesticide is any substance or mixture of substances intended to prevent or control any
unwanted species of plants or animals and also includes any substances or mixture of substances intended as plant growth regulators, defoliants or desiccants. World Health Organization (WHO), Report of the 1975 Joint Meeting of the FA0 Expert Committee on Pesticide
Residues in Food, WHO TECH. REP. SER. (No. 592) at 39 (Annex 3) (1976). See also Comment, Agricultural Pesticides." The Urgent Need for Harmonization of International Regulation, 9 CALIF. W. INT'L L. J. Ill n.1 (1979).
Drugs include pharmaceutical products. Foods include grains and food additives.
Chemicals include toxic chemical substances found in consumer goods, pesticides, herbicides, or fungicides. Consumer products include fabrics, toys, or recreational items. See also
Note, Exportation of Hazardous Products, 7 SYR. J. INT'L L. & COM. 269 (1979-1980) [hereinafter cited as Hazardous Products].
2. Several factors suggest that the problem of hazardous substances exports is likely to
increase over the next several years. Growth in world population, especially in developing
countries, will put a strain on global resources. Significant health and food supply problems
may follow, leading to increased foreign demand for imported drugs, pesticides, and other
potentially hazardous products. See INTER-AGENCY WORKING GROUP ON HAZARDOUS
SUBSTANCES EXPORT POLICY, BACKGROUND REPORT ON THE EXECUTIVE ORDER ON FEDERAL POLICY REGARDING THE EXPORT OF BANNED OR SIGNIFICANTLY RESTRICTED SUB-

STANCES 11 (1981)

[hereinafter cited as INTERAGENCY REPORT] (copy on file with the

Calfornia Western International Law Journal).
3. Id.
4. See infra text accompanying notes 42-85.
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In the early 1970s, leptophos, a highly toxic pesticide, was exported to Egypt from the United States. This pesticide was previously banned from domestic use in the United States. The use of
the product in Egypt caused illness and death among Egyptian
farmers and their animals.5
Growing instances of death and illness from products like
leptophos have alarmed the Third World. Several countries decried the continuing practice of "dumping" unwanted products into
countries which are ignorant of the inherent dangers posed by such
products. 6
The United States has recognized the need to control the sale
of hazardous products in the international market;7 however, little

has been accomplished. There are no binding international controls for the sale of such hazardous products.' Unilateral efforts by
industrialized countries to control the exportation of these products
are largely ineffective in light of the international jurisdictional and
economic aspects involved.9 As a result, the export of hazardous
products is increasing at an alarming rate to the detriment of a population which is ignorant of the risks attributed to such products.' 0
Immediate action must be taken at an international level to
control the sale of hazardous products. This Comment proposes
that a State should be obligated under international law to notify
importing countries of the inherent dangers which accompany hazardous products before they are exported." This State obligation
could be established by means of an international convention.' 2 To
5. 1980 Hearings, supra note 1, at 22.
6. "Two thousand and five hundred years ago.
the Hittites of Anatolia had probably one of the earliest consumer codes. The code said 'Thou shall not poison thy neighbor's
lard.' That is, you should not be able to kill your customer." 1980 Hearings, supra note I, at
14 (statement of Anwar Fazal, President, International Organization of Consumers Unions).
7. See generaly 1980 Hearings, supra note 1.
8. The international effort to control hazardous products largely consists of a complex
overlapping of United Nations agencies and other international organizations. The decisions
by these international bodies are incorporated at the sole discretion of the member States.
For an overview of present international efforts to control hazardous products, see Alston,
InternationalRegulation of Toxic Chemicals, 7 ECOLOGY L.Q. 397 (1978).
9. See infra text accompanying notes 91-132.
10. Exportation of hazardous products from the United States has continued virtually
unrestrained. There are presently only limited controls for these exports. If current economic trends continue, these exports are likely to increase. INTERAGENCY REPORT, supra
note 2, at 5-11.
11. The exporting country should ensure that the importing authorities have given their
informed consent to the sale and use of these products inside their country. See infra text
accompanying notes 195-203.
12. For determining the legal position in a dispute between parties, Article 38(l) of the
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illustrate why and how such international measures should be
taken, this Comment first examines the nature and extent of the
hazardous products export problem. Focusing on the United
States' legislative scheme, unilateral policies for hazardous products export control are explored. A discussion of international jurisdictional and economic limitations of unilateral policies follows.
Next, it is suggested that exporting States should be obligated under
the State responsibility doctrine to inform recipient countries regarding hazardous products. Finally, it is proposed that an international convention would be the most effective means to implement
such an obligation.
I.
A.

SCOPE OF THE PROBLEM

The HarmfulEffects of HazardousProductsExports

In recent years, inherent dangers have been discovered in an
increasing number of food products, pesticides, chemicals and
drugs.' 3 Among industrialized countries, enhanced safety standards and available alternative products enable government authorities to ban or restrict the domestic sale of inherently dangerous
products.' 4 Yet each year, domestically banned products are exported from industrialized countries at an increasing rate.15 Numerous instances of illness and death which are attributed to the
6
use or consumption of these products occur every year.'
Statute of the International Court of Justice requires the Court to first apply "international
conventions, whether general or particular, establishing rules expressly recognized by the
contesting States." I.C.J. STATUTE art. 38.
13. See supra note I and accompanying text.

14. Pollution has been characterized as a "rich man's disease" which the poor countries
would be delighted to contact. Alston, supra note 8, at 445 n.228.
15. See supra note 10 and accompanying text.
16. For instance, WHO has estimated an annual poisoning rate of 500,000 from pesticides. About 5,000 of these poisonings are fatal. The following data illustrates the global
proportions of this problem:
Sri Lanka

YEAR
1975

New Zealand

1976

Nicaragua
Netherlands
Guatemala
El Salvador
Pakistan
Italy
Australia
France

1962-72
1976
1976
1974
1976
1976
1975
1975

COUNTRY

POISONING

DEATHS

-

864

226

6

3,000
716
1,039
1,280
2,900
159
365
270

400
6
5
9
7
-

COMPTROLLER GENERAL REPORT TO CONGRESS, BETTER REGULATION OF PESTICIDE
EXPORTS AND PESTICIDE RESIDUES IN IMPORTED FOOD IS ESSENTIAL 52 (June 22, 1979).
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These unfortunate occurrences are prevalent among developing countries. In 1971, for instance, wheat and barley seeds treated
with methyl mercury, a fungicide banned from use in the United
States and several other countries, was exported to Iraq from the
United States. The seeds were widely distributed among the Iraqi
population, who used these seeds for baking breads and cakes. As
a consequence, six thousand
people died and ten thousand more
7
suffered serious injury.'

The major problem which developing countries face when importing hazardous products is the lack of specific information about
these products.' 8 Before permitting the entry of a product into the
domestic market, governments must determine whether the prod-

uct's physical characteristics pose unnecessary risks to the population or environment.' 9 Intelligent product assessment often
requires the use of scientific and technological data.2 0 Many developing countries lack the scientific and technological capacity to obtain such pertinent data. 2 '
Developing countries must rely on disseminated information
from the exporting country because of their inability to extract vital
information with respect to a product's hazards.22 This vital infor17. 1980 Hearings,supra note 1, at 22. Methyl mercury had been previously banned by
many developed countries following mercury poisoning epidemics in Pakistan, Guatemala,
Japan, and the American Southwest. Id.
18. "Foremost is the need to develop and share vital information worldwide about industrial hazards." Id. at 36 (statement of Jane H. Ives, Environmental Analyst, ABT Associates, Inc.).
19. "There can be no question that many chemical products have on balance brought
benefits to man; in the case of others, however, the benefits have been outweighed by the
considerable environmental damage they have caused." United Nations Environment Programme, Report by the Executive Director, The State of the World Environment 1981, at 4
(copy on file with the Calfornia Western InternationalLaw Journal). "Environmental costs
arise either through the damage done . . . or through the effort expended to redress the
damage." Id. at 8. See, e.g., Toxic Substances Control Act, 15 U.S.C. § 2605(a) (1976).
20. Dr. Donald Kennedy, Commissioner of the Food and Drug Administration (FDA)
testified before the House Subcommittee on Commerce, Consumer, and Monetary Affairs:
Many, if not most decisions regarding the safety of a drug or a pesticide or a consumer product involve a hugely sophisticated level of scientific expertise and advanced technological testing resources which are not available to all sovereign
nations. Because it is available to U.S. decision makers, there is widespread reliance on those decisions by countries both with and without the capacity to make
their own.
HOUSE COMM. ON GovT. OPERATIONS, REPORT ON EXPORT OF PRODUCTS BANNED BY U.S.

REGULATORY AGENCIES, H.R. REP. No. 1686, 95th Cong., 2d Sess. 26-27 (1978) [hereinafter
cited as 1978 REPORT].
21. Id See also 1980 Hearings, supra note I, at 4 (statement of Rep. Michael D.
Barnes).
22. See supra note 20 and accompanying text.
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mation, however, often does not reach the importing authority.2 3
As a result, developing countries are frequently unable to make a
proper assessment of these products.24 Thus, many hazardous
products are imported even though they pose unreasonable risks to

the importing country's population or environment.25
B.

The Causefor Concern

Developing countries have expressed their concern over the
lack of information regarding hazardous products. In 1977, a
Kenyan official stated that developing countries will no longer tolerate being used either as "dumping grounds" for unwanted products or "guinea pigs" for those which are untested.26
In response to this concern, the Governing Council of the

United Nations Environmental Programme (UNEP)

27

urged ex-

porting governments to take steps in order to ensure that the risks
manifested by exported hazardous products are kept to a minimum.2 1 More specifically, UNEP requested that exporting governments prevent the exportation of hazardous products to any State
unless such State gives its informed consent to importation of these
products.2 9 The United Nations General Assembly, also concerned
23. "For example, an official at one embassy told us that he did not routinely forward
notifications on chemicals not registered in the host country because it may adversely affect
U.S. exporting." 1978 REPORT, supra note 20, at 82. See also 1980 Hearings,supra note I, at
25. According to the General Accounting Office Report, the Environmental Protection
Agency's (EPA) practice of notifying foreign nations about pesticide registration decisions
"neither complies with the intent of the legislation nor adequately recognizes foreign nation's
desire to be more fully informed about U.S. regulatory actions." See COMPTROLLER GENERAL REPORT TO CONGRESS, BETTER REGULATION OF PESTICIDE EXPORTS AND PESTICIDE

RESIDUES IN IMPORTED FOOD IS ESSENTIAL 52 (June 22, 1979).
24. See Hazardous Products,supra note 1, at 287. "Often, however, that nation is unable to weigh favorable and adverse effects of product use because it lacks the technological
and scientific expertise necessary for evaluation. Such a country may also be unaware of
alternative products." Id..
25. Id. at 282-83.
26. 1980 Hearings, supra note I, at 20.
27. G.A. Res. 2997, U.N. Doc. A/9625, annex I created the United Nations Environment Programme with the overall responsibility to promote international cooperation in the
field of the environment and to recommend policies to this end.
28. The Governing Council "[uIrges Governments to take steps to ensure that potentially harmful chemicals, in whatever form or commodity, which are unacceptable for domestic purposes in the exporting country, are not permitted to be exported without the
... United
knowledge and consent of appropriate authorities in the importing country.
Nations Environment Programme Governing Council Decision, UNEP/G.C. 85(v) (1977).
29. The Governing Council declared the following:
1. Appeals to the countries exporting potentially harmful chemicals, in
whatever form or commodity, to prevent the export of items which are restricted, or
not registered for us, in the countries of origin until the exporting countries have
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with this problem, passed a resolution in 1979 urging exporting

countries to notify the importing governments regarding the risks of
hazardous products before they are exported.3 °

Additionally, concern has been expressed by citizens of the exporting countries themselves. Americans visiting a foreign country
are often exposed to the hazards of these products.3 ' The effects of
exported hazardous products also harm American consumers
through reimportation of these products.3 2 Products often re-enter
the United States under the guise of a different name.3 3 Re-entry
also occurs when foods are imported which contain residues of domestically banned pesticides.3 4 These products often enter the
United States undetected. 35 As a result, American consumers suffer
in a "circle of poison. 3 6
It is therefore evident that the exportation of hazardous prod-

ucts is a subject of worldwide concern. The majority of nations,
including the United States, have agreed that vital information

about such products is not adequately disclosed to importing counascertained that the results of tests and evaluations on the effects of these chemicals
on the health of people and the environment (as well as detailed instructions in
mutually agreed languages for the safe use of these products) have been provided to
the designated authorities in the recipient countries, so as to make it possible for
these authorities to make fully informed decisions on the import and utilization of
these products;
2. Further appeals to the Governments of recipient countries to take appropriate measures to strengthen the capabilities of the authorities designated to make
the decisions referred to in paragraph I above;
3. Calls upon the Governments of both exporting and recipient countries to
institute adequate monitoring, evaluative and protective measures in this regard.
UNEP/G.C. 6/4 (1978).
30. The [United Nations] General Assembly,
[aJware that the exportation of banned hazardous chemicals and unsafe pharmaceutical products could have serious and adverse effects on the health of peoples
in the importing countries,
friecognizing the urgent need to take concrete measures to prevent the adverse
effects on health on a world-wide basis and, to that end, mindful of the importance
of objective information about banned hazardous chemicals and unsafe pharmaceutical products,
I. [u]rges Member States to exchange information on hazardous chemicals
and unsafe pharmaceutical products that have been banned in their territories and
to discourage, in consultation with importing countries, the exportation of such
products to other countries ....
G.A. Res. 173, U.N. Doc. A/34/829 (1979), reprinted in 1980 Hearings, supra note i, at 33.
31. See HazardousProducts, supra note 1, at 274.
32. INTERAGENCY REPORT, supra note 2, at 10.
33. "If we allow the export of sleepwear treated with TRIS, can we guarantee that those
products will not be sent back to the United States with a new label?" [1978] EXPORT
WEEKLY (BNA) No. 215, M-2.
34. INTERAGENCY REPORT, supra note 2, at 10.
35. Id.
36. See generaly S. WEIR & M. SCHAPIRO, CIRCLE OF POISON (1981).
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tries. 37 To combat this problem, industrialized countries have unilaterally attempted to control the exportation of their own products.
attempt to
The United States, in particular, is making a large-scale
38
deal with the hazardous products export problem.
The unilateral effort by the United States to control the exportation of hazardous products was commenced with the hope that
other countries would follow suit. 39 This effort by the United States
has been seriously hampered by various aspects of international
law and economics." Despite the extensive unilateral effort by the
United States, current American export controls of hazardous products continue to be ineffective.4 ' These inadequacies are best understood by examining the American hazardous products export
policy and the limitations imposed on this policy.
II.

UNITED STATES HAZARDOUS PRODUCTS EXPORT POLICY
43
42

pesticides,
Hazardous products include food products,
drugs44 or consumer goods4 5 which are subject to regulatory action.' Regulatory action is normally taken to protect the public
from unreasonable risks attributed to such products. 47 To determine whether products manifest unreasonable risks to the public,
37. See supra note 23 and accompanying text.
38. A draft cover letter of the State and Commerce Departments to the Reagan Administration stated that "existing laws make the United States the only country currently requiring notification of hazardous products exported to foreign countries." 4 INT'L ENV'T REP.
(BNA) No. 10, at 1041 (Oct. 14, 1981).
39.

INTERAGENCY REPORT, supra note 2, at 44.

40. See infra text accompanying notes 91-132.
41. See supra note 10 and accompanying text.
42. Adulterated foods are defined by rules or orders issued under the Federal Food,
Drug, and Cosmetic Act, 21 U.S.C. § 342(a), (c) (1976).
43. Pesticides are regulated under the Federal Insecticide, Fungicide, and Rodenticide
Act, 7 U.S.C. §§ 136-136y (1976), according to the following provisions. Pesticide registration may be denied under 7 U.S.C. § 136a(c)(6). Use of pesticides may be restricted under 7
U.S.C. § 136d. Certain pesticides may be proceeded against and seized under 7 U.S.C.
§ 136k. Pesticides which have not had their registration cancelled may require acknowledgement statements under 7 U.S.C. § 136o(a)(2).
44. For regulation of such products, see the Federal Food, Drug, and Cosmetic Act, 21
U.S.C. § 352 (1976).
45. Consumer goods include products regulated under the Consumer Product Safety
Act, 15 U.S.C. §§ 2051-83 (1976); Flammable Fabrics Act, 15 U.S.C. § 1191 (1976); Federal
Hazardous Substances Act, 15 U.S.C. § 1261 (1976); Poison Prevention Packaging Act, 15
U.S.C. § 1471 (1976); Refrigerator Safety Act, 15 U.S.C. § 1211 (1976).
46. For example, the EPA may suspend pesticide registration if the product poses an
"imminent hazard" to the environment as stated under the Federal Insecticide, Fungicide,
and Rodenticide Act, 7 U.S.C. § 136d(c)(I) (1976).
47. Id.
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government agencies balance the hazards of these products (costs)
against their benefits.4 8 A competent government agency 49 has discretion to declare a product "hazardous" 5 when the product's
costs significantly outweigh the product's benefits.5"
To control hazardous products, government agencies are authorized to set standards,5 2 require labeling5 3 and testing,5 4 seize or
ban products, 55 or restrict such product's major uses.56 Under the
American statutory scheme, these agencies take extensive measures
to ensure that consumers are adequately informed about a product's inherent risks.5 7 In addition, products are prohibited from domestic manufacture, use or sale when the hazardous risks cannot
otherwise be reasonably controlled.58
Hazardous products avoid extensive American controls when
they are exported.5 9 These products are generally exempt from re48. "Our own experience indicates that in working to develop a uniform policy as to
hazardous exports, many of the same conditions are relevant. Among these are the nature
and severity of the hazard posed by the product, the need for the product, the availability of
substitutes, the cost of regulation .... " 1980 Hearings, supra note 1,at 87 (statement of
Susan B. King, Chairman, Consumer Product Safety Commission).
49. The EPA regulates pesticides and chemicals. See Federal Insecticide, Fungicide,
and Rodenticide Act, 7 U.S.C. § 136 (1976); Consumer Product Safety Act, 15 U.S.C. § 2604
(1976). The Food and Drug Administration regulates food, drugs and cosmetics. See Food,
Drug, and Cosmetic Act, 21 U.S.C. § 342 (1976); 21 U.S.C. § 356 (1976); 21 U.S.C. § 361
(1976). The Consumer Product Safety Commission regulates consumer products under the
Consumer Product Safety Act, 15 U.S.C. § 2056 (1976).
50. See, e.g., Consumer Product Safety Act, 15 U.S.C. §§ 2057-58 (1976).
51. Id.
52. See Flammable Fabrics Act, 15 U.S.C. § 1193 (1976) regarding flammable fabrics;
Consumer Product Safety Act, 15 U.S.C. § 2056 (1976) regarding consumer products; Food,
Drug, and Cosmetic Act, 21 U.S.C. §§ 341-42 (1976) regarding foods; Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. § 136 (1976) regarding pesticides.
53. See Federal Hazardous Substances Act, 15 U.S.C. § 1262 (1976) regarding hazardous substances; Toxic Substances Act, 15 U.S.C. § 2607 (1976) regarding toxic substances;
Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136 (1976) regarding
pesticides.
54. See Toxic Substances Control Act, 15 U.S.C. § 2603 (1976) regarding toxic
substances.
55. See Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136k (1976)
regarding pesticides; Flammable Fabrics Act, 15 U.S.C. § 1195 (1976) regarding flammable
fabrics; Federal Hazardous Substances Act, 15 U.S.C. § 1265 (1976) regarding hazardous
substances; Consumer Product Safety Act, 15 U.S.C. §§ 2056-57 (1976) regarding consumer
products.
56. See Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136d (1976)
regarding pesticides.
57. See generally United States v. Nutrition Service, Inc., 227 F. Supp. 375 (W.D. Pa.
1964).
58. See supra note 46 and accompanying text.
59. See Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136o (1976).
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strictive provisions if they comply with American export standards.' Exported hazardous products can be placed under four
categories of controls.6 These four categories include: (1) products
of unlimited exportation so long as the product complies with the
recipient country's laws; (2) exports with mandatory notification to
the appropriate American authorities who, in turn, notify the importing authority; (3) products prohibited from export because of
risks to human health or the environment of the United States; and,
(4) products that are totally banned from exportation.
Under the first control category, if the recipient country's laws
permit the product's import, the United States will permit exportation of the product. These products merely require a label for export purposes.62 The applicable statutory provisions for products in
this category include the Federal Food, Drug and Cosmetic Act
(FFDCA),6 3 Public Health Services Act (PHSA), 4 and the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA).6 5
Products included within the second control category require
mandatory notification of their intended export to an appropriate
government agency. 66 This agency will, in turn, notify the competent authority of the recipient country. 67 The United States agency
will normally inform the importing authorities that regulatory action has been taken with regard to these exported products, 68 and
that these products are intended for export.6 9 Specific information
regarding the hazardous nature of these products is not disclosed.70
The relevant statutes covering this group of products are the Toxic
60. Congress has emphasized the need to notify the recipient countries of the export of
banned or significantly restricted products. This emphasis is reflected in the regulatory provisions for these exports. The export provisions, however, are not as extensive as domestic
regulations for these same products. INTERAGENCY REPORT, supra note 2, at 13-14.

61. Id. at 16. A fifth category, substances for which prior approval by the importing
country must be sought, including medical devices and investigational drugs, are excluded
from this Comment.
62. See, e.g., Consumer Product Safety Act, 15 U.S.C. § 2067(a) (1976).
63. See 21 U.S.C. § 342(a), (c) (1976) regarding adulterated or misbranded foods.
64. See 42 U.S.C. § 263f (1976) regarding electronic products.
65. See 7 U.S.C. § 136d (1976) regarding registered pesticides composed of active ingredients for which major users have been cancelled or suspended.
66. INTERAGENCY REPORT, supra note 2, at 15.
67. See Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. § 136o (1976)
regarding pesticides.
68. Id.
69. See Consumer Product Safety Act, 15 U.S.C. § 2067 (1976) regarding consumer
products.
70. 1980 Hearings,supra note 1, at 25.
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Substance Control Act, 7 ' Consumer Product Safety Act,7 2 and
FIFRA.7 3
Products in the third control category are banned from exportation because they pose a risk either to human health or the environment of the United States. 74 Products are exempt from this
75
category if they are not offered for sale in domestic commerce.
Products in this category include household chemicals,7 6 consumer
7
78
goods, 77 chemical substances and fabrics. 1
The fourth category of products are totally banned from export. These products fall within the purview of the FFDCA,80
PHSA, 8 ' the Meat Inspection Act, 82 and the Poultry Products Inspection Act.83
The current export provisions are viewed as largely inadequate
in protecting the foreign purchaser.8 Products are generally ex71. See 15 U.S.C. § 2611 (1976) regarding toxic substances.
72. See 15 U.S.C. § 2067 (1976) regarding consumer products.
73. See 7 U.S.C. § 136o (1976) regarding pesticides.
74. INTERAGENCY REPORT, supra note 2, at 16.
75. See generally United States v. Articles of Hazardous Substances, 588 F.2d 39 (4th
Cir. 1978).
76. Banning is authorized if the exported product presents an unreasonable risk of injury to consumers within the United States. See Federal Hazardous Substances Act, 15
U.S.C. § 1264(b) (1976).
77. Consumer Product Safety Act, 15 U.S.C. § 2067 (1976).
78. Toxic Substances Control Act, 15 U.S.C. § 2611 (1976).
79. Flammable Fabrics Act, 15 U.S.C. § 1202 (1976).
80. See 21 U.S.C. § 38 1(d) (1976) regarding misbranded or adulterated drugs and
cosmetics.
81. See 42 U.S.C. § 262(a) (1976) regarding biological products.
82. See 21 U.S.C. § 606 (1976) regarding meat or meat food products.
83. See 21 U.S.C. § 467(b) (1976) regarding poultry and poultry products.
84. "Since there are only limited controls at present on export of banned and significantly restricted substances, the government has no mechanisms for monitoring or valuing
such exports." INTERAGENCY REPORT, supra note 2, at 5.
In considering the complex issues surrounding the export of hazardous substances,
we have concluded that the United States should adopt a policy for the export of
hazardous substances that would accomplish the following objectives:
(1) protect public health, safety, and the environment;
(2) promote harmonious relations between the United States and other governments... ;
(3) avoid unnecessasarily limiting the availability of, or making more costly
products that foreign countries have determined they need;
(4) reduce unnecessary losses to the U.S. economy by restricting exports of
products readily available from other countries;
(5) Rationalize and simplify existing procedures in order to lessen the regulatory burden on both domestic firms and the federal government.
See Report to the Presidenton the Review of U.S. Hazardous Substances Export Policy, Cover
Letter to US Trade RepresentativefromSecretaries Haigand Baldridge, reprintedin 5 INT'L
ENV'T REP. (BNA) No. 6, at 267, 268 (June 19, 1981) [hereinafter cited as Haig-Baldridge
Letter]. Rather than notifying foreign countries about a product's specfc hazards, the letter
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empt from domestic standards when they are labeled for export.8 5
This results in a double standard in American export policy. Although American citizens are protected from the hazards posed by
these products, foreign purchasers buy at their own risk.
The American public has responded to the inadequacies of
American export policy by voicing the need for further action.
Many are concerned that the credibility of American products
abroad will diminish. 6 Others are concerned about the possible
reimportation of hazardous products.8 7 The American public generally agrees that the United States has a "responsibility" to ensure
that exported hazardous products are intelligently assessed before
imported, and safely used after they are received by the foreign
88
consumer.
In response to the concern of the American public over hazardous products exports, proposals were submitted to Congress for
licensing these products before their export.8 9 President Carter also
responded to the public concern by issuing an Executive order
which required that extensive licensing and notification procedures
be followed before exporting such products.9 0
Intensified unilateral action for hazardous products export
control can only prove to be ineffective. Major jurisdictional and
economic problems arise when a country unilaterally attempts to
control the sale of products within international commerce. These
problems are best understood by reviewing the jurisdictional aspects of American export regulation, and the commercial interests
involved.
proposes that information on all regulatory actions that domestically ban or significantly restrict products be disseminated. Id. at 269.

85. Consumer products that have never been distributed in the United States are exempt. See Consumer Product Safety Act, 15 U.S.C. § 2067 (1976). Pesticides labeled for
export are exempt. See Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C.

§

136o (1976).
86. 1978 REPORT, supra note 20, at 12 (statement of S. Jacob Scherr, staff attorney,

Natural Resources Defense Council).
87.

See supra text accompanying notes 32-36.

88. INTERAGENCY REPORT, supra note 2, at 23. Commentators have discussed this responsibility in terms of a moral obligation.
89. See H.R. 2439, 97th Cong., Ist Sess. (1981). This was a bill to amend the Export
Administration Act of 1979 to restrict the export of goods which have been found to be
hazardous to the public health.

90. Exec. Order No. 12264, 46 Fed. Reg. 4659 (1981).
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PROBLEMS OF A UNILATERAL APPROACH

A.

JurisdictionalAspects

American efforts to control the exportation of products from
the United States raises complex issues of international conflict of
laws. 9 Generally, the law governing a particular transaction is the
law of the State having the "most significant contacts" with the
transaction. 9 2 To determine the "most significant contacts," courts

normally examine several factors including State policies involved
in a transaction, the individual expectation arising out of the transaction, and the balance of competing interests regarding the transaction.93 A State will apply its laws to a particular transaction if
these factors make it necessary.94
Among the factors to be considered in the control of hazardous
products exports is the effect of these controls on the sovereignty of
the importing country. Every country has the sovereign right to
determine what is best for its own citizens.9 5 Many commentators
assert that control of hazardous products exports through a unilateral approach (by the United States) is too paternalistic in character. 96 Importing countries would be denied the right to choose their
own commodities because the United States essentially would
91. The use of a conflict of laws analysis to determine the scope of American regulatory
statutes is illustrated in Timberlane Lumber Co. v. Bank ofAmerica, 549 F.2d 597, 613 (9th
Cir. 1976). Methods for resolving conflicts problems include the traditional "vested rights"
approach, or variations of modem theories which include "interest analysis," "center of
gravity," or "most significant contacts" approaches. See Comment, InternationalConsumer
Protection. Export of HazardousProducts, 4 A.S.I.L.S. INT'L L. J. i, 9-16 (1980).
92. The law governing any dispute is the law of the jurisdiction having the most significant relationship with the underlying transaction, taking several factors into consideration.
(I) The needs of interstate and international systems; (2) the relevant policies of the forum
and of other interested states, weighed against each other; (3) the protection of justified expectations; (4) the basic policies underlying the particular field of law; (5) certainty, predictability, and uniformity of result; and, (6) ease of application of the chosen law.
RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 6(2) (1971). The "most significant contacts" test is the formal position taken by the Restatement (Second). For the purposes of this
Comment, reference to the "most significant contacts" is intended to illustrate one of several
modern approaches to choice of law problems. Generally, American courts utilize variations
of this theory. Comment, supra note 91, at 10, n.45.
93. Id.
94. "The ultimate question before such a court is not if a particular law may be applied
to a transaction, but whether it should be applied in light of the interests involved." Comment, supra note 91, at II.
95. "Every sovereign nation has the right to determine what should or should not be
imported into it for the use of its citizens .... " 1978 REPORT, supra note 20, at 25.
96. Such protectionism can play a detrimental effect on developing countries, who import certain domestically banned products for increasing their industrial and agricultural
development. Alston, supra note 8, at 444.
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make the choice for them.97
Products which are banned or restricted in the United States
are often essential to other countries. Although the United States
might view a product as undesirable, other countries might place a
high value on that same product. 98 For example, DDT is a pesticide which has been banned in the United States because domestic
advances in agricultural production and pest control make prohibition acceptable. 99 Developing countries, however, may need to
utilize DDT to kill disease-carrying mosquitos, thereby controlling
widespread outbreaks of malaria. °°
Demand for products by developing countries often overrides
environmental or health concerns which these countries have.' 0
Developing countries are likely to express animosity toward countries that deny exportation of badly needed products. 10 2 Developing countries might also be faced with choosing less effective or
more dangerous products to satisfy their need.° 3 Therefore, a unilateral approach for controlling the exportation of hazardous prod97. 1980 Hearings, supra note 1, at 161 (statement by Rep. Bingham). "I am somewhat
troubled . . . by what strikes me as a somewhat patronizing attitude that papa or mama
knows best, that only the U.S. Government is competent to make these decisions, and that
we really can't trust the developing countries to decide what is in their interest or would
protect their citizens." Id.
98. F.D.& C. Red. No. 2, a food coloring, has been banned as a food coloring in the
United States and F.D.& C. Red. No. 40 is accepted. Canada, Brazil, and at least 36 other
countries accept F.D.& C. Red. No. 2 and prohibit F.D.& C. Red. No. 40. Id. at 41 (statement of Howard E. Bauman, Vice President of Science and Technology, The Pillsbury Co.).
99. Id. at 54 (statement of Robert Harris, Member, Council on Environmental Quality).
DDT was banned for general use in the United States in 1972 and is widely known
for its adverse environmental effects. However, for many years, it was considered a
low-cost and effective pesticide for killing malaria-carrying mosquitos. The United
States does not suffer from pandemic malaria, but many other nations do. . . . In
these countries where life threatening disease is rampant . . . where there is no
better alternative, the use of DDT may be appropriate.
Id.
100. Id.
101. DMPA, used for clinical gynecologic and contraceptive purposes is limited in the
United States to the treatment of endometrial cancer. The drug's use as a contraceptive was
restricted because of adverse health risks attributed to high dosage of the product. The
United States Agency for International Development, however, receives numerous requests
from countries that find the drug as a highly desirable contraceptive used to control the
population problem. Id. at 250-77 app.(6). "Foreign countries may need some products for
which no comparable use exists in the United States ...
.Furthermore, countries might
interpret the United States assuming responsibility for deciding what is good for them as an
infringement on their sovereignty." Haig-BaldridgeLetter, supra note 84, at 268.
102. Excessive limitation on the exports of products can undermine the foreign buyer's
confidence in the reliability of American firms as suppliers. 1980 Hearings,supra note 1, at
55 (statement of Robert Harris, Member, Council on Environmental Quality).
103. Since there is an increasing need for health and food supplies, developing countries
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ucts might have a detrimental effect on both the social and
economic well-being of developing countries and the diplomatic interests of the United States.
Jurisdictional problems arise when American companies export products from regions outside United States territory. Although the United States can enforce its laws within its own
territory, there is difficulty in enforcing American laws outside of

its territory."° As a consequence, private firms will operate outside
of United States jurisdiction to undermine American export
controls. t0 5
Fruehauft v. Massardy° 6 illustrated the ineffectiveness of the

United States in regulating American firms operating abroad. In
Fruehauft, an American owned corporation operating in France
was compelled to honor a contract which violated an American
statute."" Although the contract was against American public policy, France insisted that the corporation honor French law. 0 8 Out
of respect for French sovereignty, the United States chose not to
dispute the matter. 109

The exportation of products by American owned firms in foreign countries is a common occurrence today."l 0 Further restriction on such hazardous products will only result in more instances
will become more inclined to take greater risks in order to satisfy that need. See Alston,
supra note 8, at 444.
104. One court formulated a three-part test in determining the extent of extraterritorial
regulation:
[1] Does the alleged restraint affect, or was it intended to affect, the foreign commerce of the United States? 12] Is it of and at type and magnitude so as to be
cognizable as a violation. . .? [3] As a matter of international comity and fairness,
should the extraterritorial jurisdiction of the United States be asserted to cover it?
Timberlane Lumber Co. v. Bank of America, 549 F.2d 597, 615 (9th Cir. 1976).
105. S. WEIR & M. SCHAPIRO, supra note 36, at 24.
106. [1968] D.S. Jur. 147, [1965] J.C.P. 11 14, 274 bis (Cour d'appel, Paris). An English
translation appears in 5 I.L.M. 476 (1966). See also Craig,Application of the Trading with the
Enemy Act to Foreign Corporations Owned by Americans." Reflections on Fruehauf v. Marsardy, 83 HARV. L. REV. 579 (1969).
107. Craig, supra note 106, at 580. An American who held the majority of shares and
controlled a French corporation, contracted to sell equipment to another French corporation.
Such equipment was to be sold to the People's Republic of China. The United States, pursuant to the Trading with the Enemy Act, ordered the corporation to suspend execution of the
contract. Id.
108. Id.
109. Id.
110. For example, after the ban on the exportation of Phosvel, the brand name for the
leptophos toxin, the Velsicol Company continued to export the lethal pesticide to Costa Rica
via three shipments originating in Panama and Mexico. In Columbia, authorities banned the
product in 1977. Velsicol simply moved its stockpiles from that country to a free trade zone
and shipped the product to nearby countries. S. WEre & M. SCHAPIRO, supra note 36, at 24.
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of relocation of American firms to foreign countries." I' To better
understand this dilemma, the economic aspects of hazardous products controls must be reviewed.
B. Economic Aspects
The sale of hazardous products is an enormous enterprise
among private firms in the international market. The exportation of
these products is likely to increase. I 2 The total American export of
goods and services in 1970 was 6.4 percent of the gross national
product (GNP).' 1 3 By 1978, these exports amounted to 9.7 percent
4
of the GNP, with a total value of $205 billion."
Stringent regulatory standards in the United States have been
criticized as disabling industry." 5 For instance, the required dis-

closure of product information is undertaken at a great cost to industry."16 Testing and labeling procedures incur high expenses
among private manufacturers. "' The delays in shipping certain
products because of these procedures are also detrimental to business interests." 8 Consequently, businesses are likely to avoid these
expenses by transferring production to a country with less stringent
regulations. 119
Release of specific information regarding hazardous products
also raises problems of confidentiality. The extent of product infor-

111. "The effectiveness of unilateral U.S. action could be substantially diminished if foreign facilities . . become alternative suppliers of products that the U.S. seeks to control."
INTERAGENCY REPORT, supra note 2, at 24.

112. Massive advertising campaigns by multinational pesticide corporations have turned
the third world into a booming growth market for pesticides. S. WEIR & M. SCHAPIRO, supra
note 36, at 3.
113. INTERAGENCY REPORT, supra note 2, at 11.

114. Id.
115. See Haig-BaldridgeLetter, supra note 84, at 268.
116. See Note, The Treatment of Confidential Information Under the U.S Toxic Substances Control Act and the EEC Sixth Amendment: The Needfor a Common ApproacA 19
COLUM. J. TRANSNAT'L L. 509, 511 (1981).

117. These costs include the delays in testing and providing the required information,
and the threat of disclosing confidential data on these products. Letter from Chemical Specialties Manufacturers Association to Esther Peterson, Special Assistant to the President for
Consumer Affairs (Oct. 9, 1980) (in response to proposed Hazardous Substances Export Policy) [hereinafter cited as C.S.M.A. Letter] (copy on file with the California Western International Law Journal).
118. Id. at 11. The delays in duplicative testing and review of hazardous products will
create uncertainty for foreign buyers as to whether particular products can be purchased.
This uncertainty can result in the purchase of products from other firms that are ready, willing, and able to export. Id. at 10-1I1.
119. See supra text accompanying note 105.
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mation afforded confidential treatment differs between the United
States and other countries.120 In the United States, information regarding a product is afforded limited confidential treatment.'2 ' In
the European Economic Community, however, there are no comparable limitations in the confidential treatment of product information.1 22 The disclosure of vital information about a product's
physical makeup can jeopardize an American firm's competitive
position in the international market.' 23 To protect their patents,
manufacturers prefer to market their products from countries
which require little or no disclosure of a product's physical
24
characteristics.'
Additionally, a unilateral approach fails to recognize varying
testing and notification procedures which exist from country to
country. Lack of uniformity among the different exporting countries subjects private firms to unnecessary duplication of product
testing and product labeling.125 As a result, firms may incur addiperforming tasks to fulfill the requiretional costs by repeatedly
26
ments of each country. 1
A unilateral approach by the United States to control hazardous products is therefore largely inadequate. Strict regulatory requirements often result in industry relocating their production to
other countries. As a result, developing countries often continue to
import products without knowledge of their hazards. 27 Moreover,
unilateral restrictions on trade aggravate a deteriorating American
trade balance. 2 Thus, stringent requirements hurt the United
120. Note, supra note 116, at 535.
121. Under the Freedom of Information Act (FOIA), 5 U.S.C. § 557 (1976), substances
afforded confidential treatment are subject to a request for disclosure. See also Note, supra
note 116, at 535. But see Toxic Substances Control Act, 15 U.S.C. § 2613, where disclosure
of information about a toxic substance, otherwise available under FOIA, is prohibited if the
manufacturer's competitive position is significantly harmed, or the government's ability to
acquire information in the future is hindered.
122. Note, supra note 116, at 535.
123. C.S.M.A. Letter, supra note 117, at 12. Release of confidential information will
preclude companies from entering the competitive market at justifiable development costs.
Foreign companies might not operate under the same restraints as American companies.
Therefore, American businesses are placed at a disadvantage. ld.
124. Note, supra note 116, at 535-36.
125. See supra note 118 and accompanying text.
126. Id.
127. INTERAGENCY REPORT, supra note 2, at 8. The United States has established stringent standards for pesticide notification and registration. Yet, these products are exported
without being subject to these requirements. WHO has estimated that 500,000 human poisonings and 5,000 deaths are attributed to pesticides each year. Id.
128. The United States currently has an annual trade deficit of over $25 billion. See
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States economy as well.
Criticism of the unilateral approach to hazardous products export control has drawn attention from the present American Administration. In the interests of a "minimum regulatory burden,"
President Reagan revoked the Carter Executive order 29 which
placed restrictions on the exportation of hazardous products. 30 In
doing so, the Reagan Administration relied on draft reports by the
State and Commerce Departments which called for an export policy which would not place American firms at a competitive disadvantage. 3 ' The reports urged government agencies to work with

other countries for cooperation in the area of hazardous products
export control. 32 Thus, the present American attitude is to support
efforts for an international solution to the hazardous products export problem.
IV.

THE NEED FOR AN INTERNATIONAL APPROACH

International control of hazardous products could be achieved
by harmonizing export and import policies among those countries
involved with the sale or purchase of such products. 133 A common
international effort to control hazardous products is crucial for several reasons. Common policies subscribed to by all nations would
preclude businesses from relocating in other countries in order to
continue exporting. 134 A common effort among States would help
enforce a private firm's competitive position. Uniform procedures
would enable all firms to incur similar costs 13 and avoid the bur-

dens which multiple requirements place on industry. 36 An international approach would also allow for greater coverage of
hazards. 37 Uniform procedures would be universally understood. 138 International experience would make testing and notificaDowie, The Corporate Crime of the Century, MOTHER JONES, Nov. 1979, at 25, 37. See also
Draft Proposal on Hazardous Exports Recommends Eliminating Specic Notice, 4 INT'L
ENV'T REP. (BNA) No. 10, at 1041 (Oct. 14,1981).
129. Exec. Order No. 12264, 46 Fed. Reg. 4659 (1981).
130. Exec. Order No. 12290, 46 Fed. Reg. 1243 (1981).
131.

See generally, Haig-RaldridgeLetter, supra note 84.

132. Id.
133. INTERAGENCY REPORT, supra note 2, at 45.

134. See supra note 110 and accompanying text.
135. INTERAGENCY REPORT, supra note 2, at 45.
136.

See supra note 118 and accompanying text.

137.

INTERAGENCY REPORT, supra note 2, at 45.

138. Id.
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tion of products more accurate. 139 The confusion caused by
varying procedures would be significantly reduced.
A multilateral convention among those countries involved
with the import or export of hazardous products could prove to be
an effective means of achieving an international solution to the hazardous products export problem."'4 Through such a convention,
hazardous products could be subjected to standards of universal
application.'14' Consideration of commercial interests as well as the
interests of developing countries should be duly balanced.' 42 Upon
balancing these considerations, this Comment suggests that importing countries would be
more informed regarding the products that
14 3
enter their economy.

In order to effectively enforce this multilateral convention, an
exporting State's obligation to ensure prompt and adequate notification to importing countries regarding hazardous products must
be recognized. The recognition of a State's duty to notify would
help guarantee that exporting governments would effectively control the international sale of their own products. Failure to conform to the convention's uniform standards would be equivalent to
a violation of international law. This convention could be
grounded on international precedent in the realm of the State responsibility doctrine. 14 4
V.

A.

STATE RESPONSIBILITY

State Responsibility andHazardousActivity

It is a well-established principle of international law that a
State can be found liable for acts of a private person who is under
that State's control. '1 This principle is based on the concept of
sovereignty.46 A State has the sovereign right to exercise the basic
139. Id.
140. See supra note 12 and accompanying text.
141.

INTERAGENCY REPORT, supra note 2, at 45.

142. The Organization on Economic Cooperation and Development (OECD) is presently attempting to establish suggested universal methods of notification which countries
may adopt within their respective laws. INTERAGENCY REPORT, supra note 2, at 47.
143. American hazardous product export policy is primarily concerned with notifying
recipient countries. INTERAGENCY REPORT, supra note 2, at 13.
144. See D.W. GREIG, INTERNATIONAL LAw 521-614 (2d ed. 1976).
145. Handl, State LiabiliiyforAccidental Transnational Environmental Damage by Privale
Persons, 74 AM. J. INT'L L. 525, 527 (1980) [hereinafter cited as State Liability].
146. The principle of sic utero tuo et alienum non laedus recognizes that territorial sovereign rights are correlative and interdependent. Consequently, these rights are subject to reciprocally operating limitations. Handl, Territorial Sovereignty and the Problem of
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functions of a State.' 4 7 This exercise of sovereignty is subject to
certain limitations. One limitation is that a State cannot allow certain activities to interfere with the sovereignty of other States.' 4 8 A
State will be found liable under international law if the consequences of activities within that State's
control seriously injure per149
sons or property of other States.
State responsibility generally involves activities within a
State's control. 150 Early treaties and decisions limited State control
to activities inside the State's territory. 15' The accepted trend today
is to extend State control to activities outside of a State's jurisdiction. "5' 2 Thus, Article IV of the 1967 Treaty on Principles Governing Activity of States in the Exploration and Use of Outer Space
imposes liability on States for damages caused by government or
153
non-government activities in outer space.
The principle of State responsibility has been applied to hazardous activities which are within a State's control. 154 Hazardous
TransnationalPollution, 69 AM. J. INT'L L. 50, 55 (1975) [hereinafter cited as Territorial
Sovereignty].
147. "A state once in existence may claim the right to continue to exist." 5 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW 87 (1965).
148. Territorial sovereignty "cannot limit itself to ... excluding the activities of other
states; for it serves to divide between the nations the space upon which human activities are
employed, in order to assure them at all points the minimum of protection of which international law is the guardian." Island of Palmas Case, 2 Int'l Arb. Awards 829, 839 (1928),
reprintedin JudicialDecisions Involving Questions ofInternationalLaw, 22 AM. J.INT'L L.
867, 876 (1928).
149. For example, Principle 21 of the Stockholm Declaration on the Human Environment states:
States have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant
to their own environmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other
States or areas beyond the limits of national jurisdiction or control.
Declaration of the United Nations Conference on the Human Environment (1972), reprinted
in I INTERNATIONAL PROTECTION OF THE ENVIRONMENT 120 (B. Rtlster & B. Simma eds.
1975). See infra note 157 and accompanying text.
150. The scope of a State's obligation extends to activities outside its territory as long as
that State has priority in exercising control over the injurous conduct. State Liability,supra
note 145, at 528. See also supra note 149 and accompanying text.
151. As a principle of international law, it is "every state's obligation not to allow knowingly its territory to be used contrary to the rights of others." Corfu Channel (U.K. v. Alb.),
1948 I.C.J. 4, 22.
152. See supra note 149 and accompanying text.
153. Treaty on Principles governing the activities of States in the exploration in use of
outer space, including the moon and other celestial bodies, openedfor signatureJan. 27, 1967,
18 U.S.T. 2410, T.I.A.S. No. 6347, 610 U.N.T.S. 206.
154. Robert Ago, a member of the International Law Commission, defined the "responsibility for risk: as the guarantee which states must give against possible injury for certain

Published by CWSL Scholarly Commons, 1983

19

California Western International Law Journal, Vol. 13, No. 1 [1983], Art. 13
HAZARDOUS PRODUCTS EXPORTS

activity can be defined as activity inappropriate to the place where
it is maintained, examined in light of the character of that place
and its surroundings. 155 Under international law, certain activities
will be deemed hazardous when the risk of consequences posed 1are
56
serious, regardless of their legality within the individual State.
A leading case which involved hazardous activity is the Trail
Smelter arbitration.' 5 7 TrailSmelter concerned a dispute between
the United States and Canada over alleged pollution damage to
American property by a smelter plant located in Trail, British CoThe arbitral tribunal analogized this situtation to
lumbia.'
United States decisions of trespass and nuisance law.' 59 The tribunal pronounced that:
[N]o state has the right to use or permit the use of its territory in
such a manner as to cause injury in or to the territory of another
or the population or persons therein, when the case is of serious
consequence and the injury is established by clear and convinc-

ing evidence. 160

This rule was applied to the smelter activity because the plant's operation posed a risk of serious consequence to American propto Canada for the injuries sustained
erty.' 6 l Liability was attached
62
by American property.
The element of fault is generally regarded to be an essential
ingredient before determining State liability. 63 To determine
whether a State is at fault for the injuries incurred from hazardous
activity, the State's duty must be defined.' I A State will be held to
a standard of care in order to ensure that any hazardous activity
'lawful activities.'" Summary Records of the 1204th Meeting, [1973] 1 Y. B. INT'L L.
COMM'N 14, U.N. Doc. A/CN. 4/SER.A/1973.
155. W.L. PROSSER, THE LAW OF TORTS 512 (4th ed. 1971). Ultrahazardous activity is
an element of strict liability under American law. Id. However, ultrahazardous activity is
not necessarily an element of strict liability under international law. Ultrahazardous activity
is used as an element of fault when the activity is of serious consequence to other States.
TerritorialSovereignty, supra note 146, at 61-66.
156. TerritorialSovereignty, supra note 146, at 66.
157. Trail Smelter Arbitration (U.S. v. Can.), 3 Int'l Arb. Awards 1095 (1938). For further discussion, see Rubin, Pollution by Analogy.- The Trail Smelter Arbitration, 50 OR. L.
REV. 259 (1971).
158. Id. at 259-60.
159. Id. at 262-63.
160. Id. at 267.
161. Id. at 266-67.
162. Id. at 272.
163. State Liability,supra note 145, at 541. In a few instances, the notion of strict liability
for the consequences of activity within State's control has been recognized. Id.
164. "Damage caused by the failure of a State Party to carry out its responsibilities shall
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1 65
conducted within its control will not infringe upon other States.
Failure to conform to this standard of care amounts to a breach of
an international obligation.'"
167
The International Court of Justice case, the Coifu Channel,
illustrates how a State can be held liable for failing to conform to
this standard of care. Corfu Channel involved a dispute between
Great Britain and Albania over damages to British naval vessels
and crew which were caused by Albanian mines. 68 In the opinion,
the Court stated that it was "every state's obligation not to allow
knowingly its territory to be used contrary to the rights of
others."' 69 Because of the hidden dangers posed by the mines, Albania was held to a duty to warn passing vessels of the mine's
of the mines amounted to a
hazards. 7 ° Failure to warn the British
71

breach of this duty by Albania.'

172
The final requisite for State liability is proof of damages.
Before liability is imposed upon a State, the consequences of the
activity must be examined."' In Cotfu Channel, the consequences
of Albania's failure to warn the British were the damages to British
naval vessels and crew.' 74 Albania was held liable for the pecuniary damages sustained by Great Britain.' 75
Under international law, victims of wrongful State conduct are
176
to be compensated for damages arising from such conduct.
When treaties or multilateral conventions impose obligations upon
States, the issue of liability and compensation invariably arises.

be liable." Third United Nations Conference on Law of the Sea, Apr. 30, 1982, Art. 139,
para. 1, 21 I.L.M. 1261 (1983).
165. State Liability, supra note 145, at 539. According to the Canadian government's
position: "Under international law every state has a duty to prevent, as far as possible, its
own nationals and foreign nations within its territory from committing injurous acts against
other states." Id. at 539 n.69.
166. Id. "A state which does not comply with the duty... is guilty of an international
offense for which it has to bear responsibility." Id.
167. Corfu Channel (U.K. v. Alb.), 1948 IC.J. 4.
168. Id. at 10.
169. Id. at 22.
170. Id.
171. Id.

172. "A state will be directly involved in a case in which the miscarriage of a private
transnationally hazardous activity brings about significant extraterritorial damage." Handl,
The Environment: International Rights andResponsibilities, 74 AM. J. INT'L L. PROC. 222, 231
(1980).
173. TerritorialSovereignty, supra note 146, at 66.
174. Id. at 65.
175. Corfu Channel (U.K. v. Alb.), 1948 I.CJ. 4, 36.
176. State Liability,supra note 145, at 560.
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Certain treaties go so far as to explicitly define the remedies. For
example, Article III of the 1963 Supplement to the Paris Convention on the Liability of Operators of Nuclear Ships'7 7 and the 1963
Vienna Convention on Civil Liability for Nuclear Damage'7 8 explicitly provide for indemnification by the controlling State if the
private operator is unable to compensate the victim.
B. State Responsibility, HazardousActivity, and the Exportation
of Hazardous Products
Like other forms of hazardous activity, the exportation of hazardous products risks consequences of a serious nature.' 7 9 The
State responsibility doctrine could be applied to this activity due to
the risks that are inherent in these exports. In doing so, an international convention could determine which States control the exporting activity,' which products are included in this activity,' and
the scope of the exporting State's obligation in regard to the expor82
tation of hazardous products.'
1. Control. The exporting States should be deemed to have
control of exporting activity. It is not disputed that the exporting
governments are able to control activities within their jurisdic84
tion. 8 3 This ability to control rests on principles of territoriality.
States may exercise their authority over any activities within their
jurisdiction.8 5 Since States may exercise authority over exports
within their jurisdiction, State control of exporting activity should
rest on the exporting State.
States may also control exporting activities outside of their territory. 8 6 Generally, a multinational corporation is deemed to be
177. Convention of 31 January 1963 Supplementary to the Paris Convention of 29 July
1960 on Third Party Liability in the Field of Nuclear Energy, 2 I.L.M. 685, 687 (1963).
178. Vienna Convention on Civil Liability for Nuclear Damage, openedfor signature
May 21, 1963, 2 I.L.M. 727, 737 (1963).
179. See supra text accompanying notes 13-36.
180. See infra text accompanying notes 183-87.
181. See infra text accompanying notes 188-94.
182. See infra text accompanying notes 195-203.
183. Goods produced in the United States may be controlled by appropriate laws and
regulations. See supra text accompanying notes 42-83.
184. Territoriality is the principal concept guiding the issue of whether the United States
has jurisdiction over acts occurring outside of its territory. Craig, supra note 106, at 587.
185. "Jurisdiction means internal sovereignty, exclusive control over all persons and
things within its territory." 5 M. WHITEMAN, DIGEST OF INTERNATIONAL LAW 216 (1965).

186. See supra text accompanying note 150.

https://scholarlycommons.law.cwsl.edu/cwilj/vol13/iss1/13

22

Benrubi: State Responsibility and Hazardous Products Exports: A Solution t
CALIFORNIA WESTERN INTERNATIONAL

LAW JOURNAL

Vol. 13

the citizen of the incorporating State.' 87 Therefore, a multinational
corporation that exports products from a foreign country should be
subject to joint control.
2. Hazardous Activity: The Products Involved. The exportation of hazardous products should be recognized as a form of hazardous activity. Such recognition could be provided for through a
multilateral convention. 188 The act of exporting hazardous products may involve risks of serious consequence to the population and
territory of other States. 189 A more difficult problem is defining
which products when exported constitute hazardous activity.
To determine which products are included in this form of hazardous activity, a uniform definition of what constitutes a hazardous product must be internationally adopted. An international
convention could define products as hazardous by harmonizing existing product standards among all exporting countries. 190 This
process of harmonization should be developed in accordance with
the existing framework of international organizations.' 9 '
The Food and Agricultural Organization (FAO) together with
the World Health Organization (WHO) illustrate how harmonization of standards could be accomplished.' 9 2 The WHO/FAO Codex Alimentarius Commission is attempting to harmonize testing
procedures and legislation in order to establish guidelines for maximum limits on pesticides and food residues. 9 3 Presently, the maximum limits issued by the Codex are not binding on the States
which are participating in this work. 194
These limits could be implemented through an international
convention that would define which products are hazardous. The
convention could adopt existing limits as defined within the Codex
187. See generaly Barcelona Traction Light and Power Co. (Belg. v. Spain), 1970 1.C.J.
3.
188. See supra text accompanying notes 154-62.
189. See supra text accompanying note 17.
190. The United Nations Conference on the Human Environment recommended that
"governments use the best practicable means available to minimize the release to the environment of toxic or dangerous substances" and in doing so "take into account the relevant
standards proposed ....
" Declaration of the United Nations Conference on the Human
Environment, Rec. 7 1, U.N. Doc. A/Conf. 48/14 (1972), reprintedin I INTERNATIONAL PROTECTION OF THE ENVIRONMENT

118, 135 (B. Ruster & B. Simma eds. 1975).

191. Alston, supra note 8, at 411.
192. Id. at 432-34.
193. Since 1962, the Commission has submitted over 130 standards to member governments. Id. at 412.
194. Id. at 433. Since the Codex standards are adopted unilaterally, they become binding only after the member State has accepted these standards. Id.
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to establish the minimum level of risk allowed. Products which
pose risks beyond the established minimum levels would be
deemed hazardous. These hazardous products would then be subject to international notification and labeling requirements.
3. Scope ofthe Obligation. After determining that a product is
hazardous, an international convention should establish notification and labeling procedures which States could incorporate into
their own laws. These procedures should establish minimum requirements for the dissemination of information by the exporting
State. There must be an established minimum of information regarding a product's inherent characteristics which exporting countries are obligated to convey. This minimum standard would
enable importing countries to receive necessary information for an
intelligent assessment of the product. 9 5
Minimum notification requirements should be based on a
State's duty to notify. The exporting States must have a duty to
notify the recipient country of a product's hidden dangers,1 96 similar to the duty outlined in Coifu Channel.I9 7 The need for this duty
is reinforced in Principle 6 of the guidelines for the UNEP, wherein
it is stated that States have a duty to notify other States when the
planned utilization of resources significantly affect the territory or
environment of other States.' 98 Therefore, the exporting country
should have a duty to notify the recipient of such products regarding their hazardous potential.
Minimum notification requirements could be established
through organizations already in existence which are harmonizing
product labeling and notification procedures. 199 In developing consistent procedures, an international convention should balance industry interests against the needs of the importing country.2 " ° The
European Economic Community Sixth Amendment to the 1967 Directive on Classification, Packaging, and Labeling of Dangerous
Substances 20 1 illustrates how this balancing process can effectively
195. States will be obligated under international law to release a minimum of information to the recipient state.
196. INTER.AGENCY REPORT, supra note 2, at 45.
197. See supra text accompanying notes 167-7 1.
198. Handl, supra note 172, at 226.
199. Alston, supra note 8, at 411.
200. Id. at 443.
201. 79/831/EEC-05 L259 (1979), reprinted in [Reference File] INT'L ENV'T REP. (BNA)
§ 161, at 0221 (Dec. 12, 1979). See generally Comment, The Sixth Amendment: Toxic Substance Control in the EEC, 12 L. & POL'Y INT'L BUs. 461 (1980).
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harmonize notification and labeling standards.2" 2 Efforts by the
°3
Organization of Economic Cooperation and Development
should also be utilized.
4. Liability. Upon exporting hazardous products in violation
of a multilateral convention, liability should be placed upon the
exporting State for injuries incurred by the victims of such products. Liability should be imposed when the consequences of injury2 4 arising from the failure to notify the recipient country of the
product's hazards affect the territory and population of the recipient country.20 5 Such imposition of liability would be consistent
20 7
with State liability for oil pollution 2 6 and falling space objects.
Joint liability should be found between States whose corporations are exporting from outside their jurisdictions. 20 The extent
of liability accorded to jointly controlling States should lie primarily with the exporting State and secondarily with the incorporating
State. The exporting State is more capable of controlling activities
within its territory than the incorporating State. 20 9 Liability should
therefore lie with the incorporating State to the extent that such
exporting activity can be reasonably controlled. 2 l0 Thus, liability
of two or more States could be dealt with through international
conventions.
5. Compensation. Victims of hazardous products exported in
violation of an international convention should be awarded ade202. Id.
203. The OECD is composed of 23 major non-Communist industrialized nations. The
OECD has issued guidelines and recommendations for product testing, notification and labeling among member States. Current efforts are under way for establishing notification
guidelines for State export policies toward non-member States. See Alston, supra note 8, at
422-26.
204. See supra text accompanying notes 172-78.
205. See, e.g., Corfu Channel (U.K. v. Alb.), 1948 I.C.J. 4.
206. See Convention on Civil Liability for Oil Pollution Damage Resulting from Exploration for and Exploitation of Seabed Mineral Resources, openedfor signature May 1, 1977,
16 I.L.M. 1450.
207. Convention on International Liability for Damage Caused by Space Objects, Mar.
29, 1972, 24 U.S.T. 2389, T.I.A.S. No. 7762 (entered intoforce Oct. 9, 1973).
208. Joint Liability may provide incentive for States to cooperate with each other in controlling these exports. See supra text accompanying notes 104-11.

209. Jointly controlling States for the exportation of hazardous products can be defined
as (I) the exporting State and (2) the State in which the exporting firm is incorporated.
210. Similarly, liability for falling space objects is attached to the launching State. This
is the State where the hazardous object originated. Convention on International Liability for
Damage Caused by Space Objects, Mar. 29, 1972, 24 U.S.T. 2389, T.I.A.S. No. 7762 (entered
intoforce Oct. 9, 1973).
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quate compensation. 2 1 ' As in the damages assessed in Corfu Channel,2' 1 2 victims of activity which is in breach of a State's obligation
should be afforded monetary compensation for their injuries. The
availability of insurance coverage for hazardous products is a suggested approach.2" 3 This approach has been utilized in the Convention on Civil Liability for Oil Pollution Damage Resulting from
Exploitation for and Exploitation of Seabed Mineral Resources.21 4
Under an insurance scheme, the State could guarantee compensation for victims of hazardous products if private businesses are unable to compensate adequately.21 5

VI.

FORECAST OF THE FUTURE

This author recognizes that a convention which would establish a duty of States to notify importing countries regarding hazardous products may be frustrated at the present time due to the
interests of private industry. As time progresses, however, the increase in worldwide population will result in a higher demand for
hazardous products.2 16 As the increasing demand is satisfied, a
greater number of events resulting in serious injury2 17 are likely to

occur. Eventually, consciousness will be raised sufficiently, and exporting governments will recognize the need for international export control. A State obligation to notify the importing authorities

regarding the exportation of hazardous products is a novel means
for controlling such exports. Nonetheless, to ensure the informed
consent by importing authorities of these products, 21 8 the burden
must be placed on the exporting State. 21 9 Hopefully, a State duty to

notify an exporting country regarding such exported products will
be recognized before the global population suffers irreparable harm
from these products.
211. A compensation scheme must be provided for in this proposed international convention. Conflict of laws problems and unreasonable expenses often preclude victims from
third world countries from seeking redress in the forum of the exporting State. See Hazardous Products, supra note 1, at 276-78.
212. Corfu Channel (U.K. v. Alb.), 1948 I.C.J. 4.
213. In this kind of approach, the controlling State assumes a guarantee of indemnity visa-vis the risk exposed States. Handl, supra note 172, at 232.
214. Convention on Civil Liability for Oil Pollution Damage Resulting from Exploitation of Seabed Mineral Resources, openedfor signature May 1, 1977, 16 I.L.M. 1450.
215. Id.
216. See supra text accompanying note 2.
217. Id
218. See supra note 30 and accompanying text.
219. See supra text accompanying notes 183-87.
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CONCLUSION

The increase of injury and death in developing countries resulting from the sale and use of exported hazardous products evidences a problem of global proportions. 220 Several countries have
expressed the need for exporting authorities to ensure that recipient
countries are aware of the inherent dangers of hazardous products
before they are exported.22 ' Exporting countries, including the
United States, have unilaterally attempted to require that private
firms disclose specific information regarding the hazardous characteristics of such products. 222 However, jurisdictional2 23 and economic complexities in export regulation make unilateral action
to control the export of hazardous products largely ineffective.225
In order to control the exportation of hazardous products, an
international solution must be reached. This solution must account
for diverse national products safety standards, 226 and provide uniform international standards for all States to follow. 227 Through
uniformity, more hazards could be controlled 228 and private industry would not be unduly burdened. 229 An international solution
would also prevent manufacturers from transferring production
and export operations to countries which maintain below-standard
controls. 30
To effectuate an international solution to the hazardous products export problem, this Comment suggests that recognizing an exporting State's obligation to ensure information disclosure is a
necessary measure for controlling hazardous products exports.23'
Based on the doctrine of State responsibility,2 32 exporting countries
should be obligated to notify recipient countries regarding hazardous products before they are imported. 233 The State's duty to notify
recipient countries regarding these products could be recognized
220. See supra note 16 and accompanying text.
221. See supra note 30 and accompanying text.

222.
223.
224.
225.

See supra text accompanying notes 42-90.
See supra text accompanying notes 91-111.
See supra text accompanying notes 112-32.
Id.

226. See supra text accompanying notes 133-44.

227. Id.
228.
229.
230.
231.
232.

See
See
See
See
See
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supra text
supra text
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accompanying
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notes 145-78.

233. Id.
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through an international convention.23 4 Through integration of the
existing international framework, various national product testing,
labeling, and notification standards could be harmonized, 23 5

thereby creating minimum international standards for exporting
States to follow. Because of the exporting State's obligation, consumers would be adequately protected from the unknown dangers

of hazardous products,2 36 and provided with a remedy for damages

caused by products exported in violation of such an international
convention.2 37
Although the proposed imposition of a duty upon exporting
States to ensure dissemination of product information may be met
with resistance by major exporting States, as the world becomes
more aware of the problems which these exports pose, the need for
such a duty is likely to become imperative. Therefore, in the interests of global health and safety, this Comment has proposed ratification of a multilateral convention which would effectively
eliminate the global problems inherent in the exportation of hazardous products.
GabrielM. Benrubi
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